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MAY IT PLEASE YOUR LORDSHIP, 
AND YOU, GENTLEMEN oy THE JURY, 


* 


1 AM Counſel for Mr. Jackſon, the only Executor of Mr. 
Wilkinſon ; but in His name for the parties intereſted againſt 
the demand of Mr. Smith, Plaintiff in the ſuit. They are, — 
Lady Camelford, the daughter of Mr. Wilkinſon ;—Lord Ca- 
melford, whom ſhe has married ;—and their infant children. 


Having ſaid, that Lord Camelford is one of the intereſted 


parties, I conjure you to ſupport his advocate, who feels the 
oppreſſion of an extreme anxiety for him. We are united 


(I am proud of allerting it) by habits and principles of the mot 
cordial friendſhip. 


I ſaid, that he was a party interefted, and the term has 3 
ridiculed as humiliating to him: —Let thoſe who have played 


upon that word, play upon it again; — by you it will be under- 
ſtood and felt. He is intergſted by that high ſenſe of honour 
which has actuated every part of his life, public or private, 
and which tramples under his foot another intereſt of a baſer 
kind, — the intereſt of buying off obloquy,—of compromiſing 
inſult. No terms can be cheap to Bim in a barter ſo deſpicable. 
He cannot ſhake hands with Mr. Smith; he cannot fear him, 
and, leaſt of all, can he ever co-operate with him in acts which 


are injurious to the memory of a perſon who muſt ever be 


A 2 dear 


- 
8 8 5 2 
"8" 4 2 
7 N 4 b 5 A 
4 \ » #4 


P 


n 8 3 0 : 
G FER 2 eee = yy N 

AE = 1 ST W EIT" 6 

—- 31 9 = LI © RIS 8 i bs Ls a CLEA” 

1 1 1 [ —— 3 l * > = E Y E N C 

l 1 n "LIC: A Mee = 
e 2 
q 


2 
> 
£ = 
Þ. 3 
1 * 
. 1 
* «XK 
2 * 
RX Fo 
W 


* 
P 
. , . PR 


Fg 


* 
2 
1 x 
— . 
1 


pep 
— "Oc 


- N 

« * _— 

2 2 1 

9 I 7 I 

"6 , 

: B+ 4 I 
7 F * 
* : Ly 4 5 g 

4 0 


ADDRESS OF MR. HARDINGE TO THE JURY, 


dear to him, as the affectionate parent of his wife, a perſonal 
friend of his own, and an honeſt man. 


If pecuniary intereſt could have touched him, it would have 
checked his hand, when he gave to Mr. Smith a ſum little in- 
ferior to his preſent claim,—gave it unſolicited, upon the event 
of his own marriage; a circumſtance which you, Gentlemen, 


could never have known (for T would have ſcorned, as an ad- 


vocate for him, to mention it), if the idle topics of cenſure upon 
him, as one of the rich who cannot be rich enough, had been 
ſpared by his adverſary's Counſel. 


If pecumary intereſt could have touched him, what line of 
conduct was eligible and obvious? He would have left the 
ſiſter of his wife as he found her, ſtript of all intercourſe with 
her parents; he would have reſpected a father's oath never to 
ſee her face again. — Was it his conduct? He threw her into 
his way, and (in a manner) compelled his protection of her 
againſt the very huſband for whom ſhe had ſacrificed her * 


affection to him. 


If pecuniary intergſi could have touched him, would he (of 


all men) have recommended the agreement which aſſigned the 


care of Mr, Smith's children to the hand moſt likely to pour 


benefits upon them? Look at the conſequence of that arrange- 


ment! A little month had not paſſed before a Codicil added 
, ooo to their portion, and made Lord Camelford the Exe- 


cutor. Who ſhall ſay what additional fortune they might 


have received, if their father had not alienated them from the 


: very perſon to whoſe care he gave them under his hand, and 


gave them. for their good;”—the words are his own. 


« But Mr. Wilkinſon cancelled that Codicil.” It's true; but 
when did he cancel it? "i anſwer ;—when Lord Camelford was 


abroad, and could have no influence upon the act. 
Why 


IN DEFENCE OF LORD CAMELFORD, Dec. 6, 1784. 


Why it was cancelled, aſk Mr. Smith; he knows the cauſe, 
for he alone gave birth to it; and he ſhall prove it, againſt his 
will, as an act of his own. | 


A later Codicil beſtowed upon Lord Camelford a life-eftate 
in his wife's fortune ; but the condition is, that of taking from 
both of the parents ( 3,000 a year, which is to accumulate for 
the benefit of their children. 


The fortune of Lady Camelford had been given to her by 
a Will, dated three years before ſhe was married. 


Idle topics theſe, and they beat the air upon either ſide of 
them ; but who called them forth? who began them ? and ſhall 
mine be the fault, who anſwer. calumny with truth before a 
public audience? You will (1 am ſure) lay aſide every thing 

perſonal, whether adverſe or favourable, to either of the parties. 
But can I hear of a © ai/inherited child,” and of an Bo- 

nourable marriage, without ſtating the fa?, that, by the child 
ſo diſinherited, and her huſband, or children, has been re- 
ceived a ſum of / 24,000 (at leaſt) from the parent accuſed of 
diſinheriting ?—that ſo honourable a marriage was a theft—a 
marriage with him, of all others whom the parents (from their 
firſt knowledge of him) uniformly diſapproved ; who had not a 
| guinea to ſettle upon his wife, and has made the father of that 
wife a peculiar object of his calumnies ? 


The general queſtion is, Whether Mr. Smith is entitled by 
% ae to the arrear of annuity which he claims?” and that 
queſtion depends upon two or three other points; which, at- 
N no rhetoric, I ſhall only endeavour to explain. Your 
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' ADDRESS OF MR. HARDINGE TO THE JURY, 


feelings and good ſenſe require little more of me than to be an 
accurate hiſtortan,—to wy before you the materials of your 
. 


- Firſt, IJ am to aſk you, if, under all the circumſtances, you 
interpret the entire act of the parties at the houſe of Lord Mans- 
field as forming one agreement, binding in all parts of it; —ſo as to 
make the care of the children,” as well as the ſeparation 25 their 
| parents, a condition of the annual ſum. 


I thought it a point ſo clear of doubt, that I 33 upon it, a 
few minutes ago, to the Court, as proved, and ingrafted upon 
it an application for a nonſuit; as this ingenuous Plaintiff, in his 
account of it, had omitted“ he, care of the children,” though 
part of the agreement, ſtipulated under his own hand, and had 
repreſented the annuity, as depending upon the ſeparation from 
his wife: but, as I am told by the Court, that I am to addreſs 
you upon the ſenſe of the contract, I ſhall hope ſoon to obtain 
the ſanction of your Judgment, that it is the r ſenſe which I 


have put upon it. 


Compare words to fafs which precede them and accompany 
them. I ſhall enter into no argument upon the legal import of 
this or that phraſe ; but I ſhall aſk you, what the whole tranſ- 
action imports ? If an unprejudiced man can doubt of the inten- 
tion, as I have ſtated it in my addreſs to the Court, I ſhall deſpair 
of convincing any man that five is the half of ten ;—and cruel, 
indeed, will be the injuſtice here, if the „orm, or any abſtract 
rule of conſtruing words, can battle that of the parties, which 6: 
their own ad has proved. 


Mr. Smith's wife complains to her father (with whom, to 
that moment, ſhe had no intercourſe after the marriage ; and 


whom ſhe had offended beyond expreſſion, by fo improvident 
a meaſure), 


IN DEFENCE OF LORD CAMELFORD, Dec. 6, 1784. 


a meaſure), that even he, the very huſband who had made 
her abandon her parents, threatened her life. Lord Camelford 
has recourſe to a good-natured fraud—he obliges Mr. Wilkin- 
{on to ſee her without prejudice to his oath—od/zges him to in- 
terpoſe between her life and the menaces of her huſband, 
which, by her account of them, endanger it. She proceeds 
to Lord Mansfield's houſe for the purpoſe of ſwearing the peace 
againſt Mr. Smith. Her information is put into form (you have 
heard it read) ; ſhe offers to make it complete by her oath. 
Friends of Mr. Smith interpoſe, and it's admitted that four 
things were to be made ſubjects of a written agreement : 


(1.) Mr. Smith was to ſeparate from his wife. 


(2.) He was no longer to have the care of his children; but 
Mr. Wilkinſon was to have it ; and for their good. 


(3.) Mr. Wilkinſon was to pay for this advantage to his 
daughter and her children; or, in other words, he was to 
buy off their father's power of doing them an injury, and pur-, 
chaſe to himſelf the power of doing them good, by a ſum of 
L, 200 a year, ſettled upon Him. | 


(4.) He was to pay for it, by taking upon himſelf the debts 
of the wife, during their ſeparation. | 


This admitted intention of the parties, and their agreement 
(whatever may be the legal import of the written contract) 
is put into a very awkward ſhape. Two papers are ſigned: 
—By one, Mr. Smith engages to give up“ the care of his © 
« children,” as well as to ſeparate from his wife; and Mr. 
Wilkinſon is deſcribed in the ſame paper, as agreeing to pay the 
annuity, as well as the debts of the wife during the ſeparation. 
To this paper Mr. Smith put his hand. Mr. Wilkinſon ſigns 


another, in which he ſtipulates to do the very thing (and i in the 
fame 
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ADDRESS OF MR. HARDINGE TO THE JURY, 


fame words) which he had promiſed in the paper ſigned by Mr. 
Smith ; but he omits to repeat what Mr. Smith had promiſed. 

Here lies the whole myſtery and quibble of thegargument. 
If, in the paper, ſigned by Mr. Wilkinſon, it had been added, 
He the ſaid Fohn Smith agreeing to ſeparate from his wife, and 
* agreeing to give up the care of his children for their gar no 
pretence of a doubt could have been made. But Mr. Smith 
having poſſeſſion of the paper ſigned by Mr. Wilkinſon, con- 
ſiders the poſitive engagement, by which he is bound under his 
own hand, as nothing, and ſtates that of Mr. Wilkinſon to 
import, that whatever may become of the children, Mr. Smith has 
only to ſeparate from his wife,” but may bind Mr. Wilkin- 
ſon to both parts of Hit covenant. 


| Yet the two papers having been exchanged between the par- 
ties at the ſame inſtant of time, what is the language of that 
arrangement? what can it be, in fair and liberal conſtruction, but 
this? Here's my paper (ſays each of the contracting parties to 
the other) ; © I engage to do all that I promiſe to do under my 
« hand, upon condition that you will do what you promiſe un- 
“der your own, in the Paper which you at this moment give 
eto me.” \ 

Is the care of the children a nugatory part of this con- 
tract? It's the moſt important of the 72vo conditions (for 
ſuch they are) upon which the annuity is given. The ſepara- 
tion from her huſband was open to the wife, if ſhe could prove 
acts of cruelty ; and in that caſe he muſt have ſupported her. 


The firſt atchievement of Mr. Smith in a Court of law, is to 
diſown his hand ;—ſo romantic his honour, ſo liberal his advocate. 
I applied for the delay of this cauſe, till we could prove his 
hand by the ajteſting witneſs to it; and it was a force upon him 


by the Court (at the peril of this delay) to admit the execution of 
the 
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the paper, though, if it was ot executed by bim. he gave it as pur- 
porting to have been executed by him, and gave a paper of no effect 
in exchange for another upon which his remedy would be /zre. 


Driven out of this generous expedient, he takes advantage 
of the paper upon which he claims to recover, as having no 
reference to that which he gave in exchange for it. But what 
can we ſay of him, if I ſhould lay before you his own ſenſe of 
this tranſaction, under his own hand, at another period, and a 
ſenſe of it in perfect uniſon with mine? What if, Plowden-like, 
he ſhould argue upon it there for his own benefit, and refuſe the 
argument Here as it may be turned againſt him? 

I'll give you his words : they are in one of many judicious 
Letters to a child then at ſchool, and ſcarce ten years old: 


4 ſhould think, as your grandfather gave me £200 a year as 
« long as my wife ſhould be ſeparate; and that he was to have 
* the care of my children, now that he has ſtopt the £200, he 
“means to give me up the care of my children, and order my wife 
« home.” 


If that propoſition is true, can it be leſs true, that, if the chil- 
dren ſhould be taken from the care of Mr. G the annuity 
would be at an end? 


But, independent of Mr. Smith (Lind and accommodating as 
we find him), let us reaſon together upon principles of com- 
mon ſenſe. The ridicule of their ſuppoſition, who mutilate the 
equity of this contract, is almoſt of itſelf argument enough to 
overturn it. It's agreed, that if the terms of each paper had 
been inverted, and the ſignatures had been reciprocal, every part 
of both would have its weight ; or, in other words, every thing 
to be done by either of the parties would be the condition of 
that which he was to receive. 
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ADDRESS OF MR. HARDINGE TO THE JURY, 


It's agreed, that if this compact had received the form of a 
bond for the annuity upon the two conditions, a failure in either 
of them would have deſtroyed the annuity itſelf. Will any man 
living, who reads the two papers, and reads the evidence of 
the whole fact which accompanies them, entertain a doubt 
whether it was, or was not the intention of the parties that 
ſuch an 2fe# ſhould ſpring from this preſent form of the con- 
tract (which their friends adviſed them to adopt), . it's leſs 
clear and accurate ? 


If it vas the intention, where is that ſpirit of honour which 
is the peculiar feature of Mr. Smith (if his friend Mr. Erſkine 
is not a partial and flattering painter of the man he loves), when 
he attempts to baffle it by rules of [aw applicable to the ord- 
and the form ? | 


But can he ſucceed in this attempt? —“ 4s long as he ſhall 


ſeparate,” are the words of the paper ſigned by Mr. Wilkinſon, - 


and it's a paper which Mr. Smith prefers, becauſe it omits ta 
repeat his own condition relative to the children, deſcribed under 
his own hand in the paper which he does not like ſo well. 


Is the term of the annuity, ſo marked, a condition of that an- 
nuity ? or is it not? 


* 


If it in, look at the conſequence of it Here are two counter- 
agreements, or counter-ſecurities, exchanged at the ſame inſtant 
of time, between A.- and B. two contracting parties. In one 
of them, and that which had been written firſt, is contained what 
both parties engage to do. In the other, B. repeating bis en- 
gagement, omits to repeat that of A. though diſtinctly expreſſed 
in 
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in the paper firſt written, yet the very ſame words of B. in the 


ſecond paper, are tortured into a different ſenſe from that which 
they muſt bear in the firſt. | 


In the paper ſigned by Mr. Wilkinſon, the ferm of the annuity 
is by force to be made a condition of it; though in the paper 
ſigned by Mr. Smith it can be no ſuch thing; for in that 

paper, the condition of the annuity, and the whole of it, had been 
previouſly and accurately expreſſed. Mr. Smith, in that paper, 
engages for o things to be done by him; upon Mr. Wilkin- 
ſon's agreement, that be will do a third, and a fourth, for a 
term, which is marked by the duration of a particular event. 
The converſe propoſition is, that Mr. Wilkinſon agrees to do 
for the term ſo defined, the 400 things which be has promiſed ; 
upon Mr. Smith's agreement that he will perform the 200 en- 
gagements which are ſtipulated by him. 


If the term in the paper ſigned by Mr. Smith ſhould be a 
condition, it would repeat one of the two conditions, by which 
he had, in that ſame paper, held himſelf bound, for no con- 
ceivable purpoſe, but that of diſengaging him from the other, 
though he would not have inſerted both in their natural 
place, if both had not been underſtood as binding him. 
The ſame words thus importing, in the two papers, a ſenſe 
perfectly different, the ferm in one of them, but in the other a 
condition; Mr. Smith will recover one day his annuity, becauſe 
he has lived apart from his wife; but loſe it another day (or 
loſe a part of it), in damages, becauſe he had violated a 
condition expreſſed under his own hand, by refuſing the care 
of the children to Mr. Wilkinſon ; and ſo the changes might be 
rung for ever upon theſe two papers, looking at ſeparate objects, 
and guarded by ſeparate remedies; with a difference however 
not a little important between the benefit of one party and the 

5 | B 2 | benefit 


ADDRESS OF MR. HARDINGE TO THE JURY, 


benefit of the other in ſo wild a contract. For Mr. Smith can reco- 
ver the annuity itſelf by performing half his engagement, that is, 
by ſeparating from his wife. But Mr. Wilkinſon, who pays the 
annuity, and the debts of his wife, in which two things all that 
he is to do is compriſed, can have no redreſs againſt Mr. Smith 
as having violated his own agreement relative to the children, 
but in damages, which have no certain meaſure. Here the 
parties, then, are upon very unequal terms, and the diſadvantage 
operates againſt him who ſtood at the time of the contract 


upon advantage-ground. 


What reaſon can be aſſigned, by the wit of man, for dropping 


in one paper a poſitive engagement which is expreſſed in the 


other? And is it leſs the real intention, becauſe expreſſed in one of 
the papers alone, that Mr. Smith ſhould ſurrender the care of 


the children to Mr. Wilkinſon ? 


But why is the agreement of ſeparation as the covenant of Mr. 
Smith, inſerted in one of the papers, but omitted in the other, 
unleſs both papers (exchanged at one moment) are to be held onc 
agreement, binding in all parts of it alike,—every part eſſential to 
the whole? 


=" 


I have argued thus upon the firſt branch of the alternative ; 
in other words, upon the term of the annuity as the condition 


of the payment, and marked the effect of it. 


If, on the other hand, it's zo? the condition of the payment, we 
muſt endeavour to find what is the condition of that payment 
elſewhere, and look at the covenant on the part of Mr. Smith 
in return for that by Mr. Wilkinſon, in which the annuity is made 
payable ;—in ſhort, we muſt look at Mr, Smith's own paper in 


his own hand. 
| If, 
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If, in the paper ſigned by Mr. Wilkinſon, the ſeparation of 
Mr. Smith from his wife is marked only as the term during 
which the annuity is to be received, the whole is intel- 
ligible, it's natural, and it ſpeaks that which the parties meant. 
The annuity is granted upon two conditions; that of ſepa- 
rating from the wife is one of them, and the ſurrender of Mr, 
Smith's children to Mr. Wilkinſon's care, is another. But the 
term of the annuity is made co-extenſive to the term of the 
ſeparation alone : Why ? becauſe the ſeparation was likely to 
continue longer than Mr. Wilkinſon's care of the children, 
which of courſe would be at an end with Mr. Wilkinſon's life, 
then a very old man; yet his death would have made the agree- 
ment void, unleſs the term had expreſsly reached the other. 
event, that of a continued ſeparation from the wife. | 


If the two papers are one agreement, and if the © care with - 
« held” forfeits the annuity, in what ſenſe i is the word “care 


to be read ? | | 

It's rather a more complex term than /eparation :—We 
muſt look at the ſubject, —at the ſituation of the parties,—at 
the cauſe of ſeparating from the wife,—at the temper of the 


man. 
If it was not thought neceſſary to guard the children as well 
as the wife againſt him, it was an act of extreme injuſtice to him 
(/uggefed by his own friends ), to ſeparate him from his children 
at all, or in any degree ; and I can form to myſelf no conception 
of a juſt ground applicable to any part of the care, which is not 
applicable to the ref; or applicable to it in the narroweſt con- 
ſtruction of the word, which is not as applicable to the moſt 


unlimited extent of it. 
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ADDRESS OF MR. HARDINGE TO THE JURY, 


But what i the word, if no expreſs conditions are impoſed 


+ 


upon it? I ſhould rather aſk, what is it not? | i 


Is it not education in all branches of it? 
Is it not perſonal controul, of any and every kind? 


Is it not the di/þo/al of the children? or is it the care of pay=- 


ing for theſe parental offices in the hand of ſuch a parent? 


Aſk Mr. Smith, and he ſhall be the interpreter of his own act. 


He admits, under his hand, that he: underſtands the right of 


. diſpoſal to be the ſenſe of the agreement, though he blames his 
own at for that humiliating ſurrender of his natural claim. 


When I bring you to his conduct, I ſhall prove that one 
maſter-key will unlock every part of it. He admits openly the 
too papers to be one agreement. He admits openly the care of 


the children to be a condition of the annuity up to the moment 


that he violates that condition; but he counteracts and under- 
mines it by /ecret influence over the children, attempting to 


make the care ſeem refuſed by them, not reſumed by him, 


When I talk of the care, and what the parties underſſood by 


it, I need ſcarce lay down one rule which has law and ſenſe 


united in its favour (they are not upon every occaſion ſo 


united): It muſt be implied, that whatever is the care, ſo un- 
derſtood, Mr. Wilkinſon is to have it, Mr. Smith is to have it 


not ;—is neither to obſtruct nor diſturb it, nor break in upon it, 


nor act againſt the effect of it, by force or fraud; for if he can 


ſo interfere, he does not leave his children to the care of Mr. 


Wilkinſon, 


Here you are to aſk, * what the parties would have ſaid, if 


« the conduct which Mr. Smith has in fact obſerved, had been 
*6 ſtated in ſuppoſition to them when the papers were figned ! 


do 


6 Impediments 
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Impediments to the care may be of a thouſand various kinds : 
I will point out ſome of them; and you will hereafter ſee the 


reaſon of my choice. 


A violation of ſuch an agreement by Mr. Smith may depend 
upon his good or bad conduct by the children in ſituations 
perfectly the ſame. The time, the manner, and principle of the 

act are to be weighed. | | 


An example readily offers :—The father had clearly the right 
of a natural and reaſonable intercourſe with his children. Suppoſe 
them with him during the holidays, as in fact they often were; 
and ſuppoſe him at one of theſe meetings to have threatened 
their lives, (I put the caſe in /uppoition, without affronting Mr. 
Smith; for unleſs his wife muſt have been perjured by her oath, 
he was capable of ſuch violence to her, and if to her, could his 
children be ſure of better treatment ?) What, in ſuch an event, 
muſt have been Mr. Wilkinſon's conduct? An intercourſe 
reaſonable in itſelf, having been ſo abuſed, muſt he not have 
checked it in future, or put even a total prohibition upon it, as 
the degree of any ſuch- violence may have been more or 
leſs? | 

The ſame father would have obſtructed and violated the care- 
of his children, as adminiſtered by others (with his own conſent), . 
if he had corrupted their hearts,—if he had ſtudiouſly alienated 
them from thoſe to whom he had given the care of them,—if he 
had made them feel and act as if they were independent, —if 
he had formed ſecret cabals or conſpiracies with them againſt 
thoſe who fed and ſupported them, —if he had cajoled them into 


an undue partiality for him, irreconcilable to the care of them in _ = 
| | 1 
other hands, if he had made an addreſs to their paſſions at the I 
expence of their duty,—if he had in terms denied the right of | | — 
that care privately to them, receiving openly the covenanted price =_ 
| 4 =o 
V;; 1 
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of it, —if he had ſtated the agreement as violated, while he profited 
by one part of it, —if he had miſinterpreted the ſenſe of it in 
Letters to the children,—if he had ſet up their obedience to him 
againſt their obedience to the guardians appointed for them by 
himſelf, —if he had ever tempted them to run away ;- but, 
above all, if he took them away from this care, without the 
conſent of thoſe to whom his own immediate hand had 
entruſted it. —By theſe acts, and by all of them together as 
parts of a ſyſtem, or links of a chain, he would have re/umed the 
care, and forfeited the ſum due to him for the ſurrender of it. 


| If a ſecret act ſhould poiſon the good faith of ſuch an agree- 
| ment, would the act, when d:/covered, be no ground of the for- 
| | feiture, becauſe it had been ſecret? Enable either of the con- 
| tracting parties to baffle his engagement with impunity if he 
can wear a maſk. at the time of the act, though he pulls it off, 
or drops it, the next minute, and you give a cheap receipt for 
turning an cual contract into a gift by force (that I may give it no 
| harſher name): For example, in a caſe like that before us, a wife 
8 - may collude with her huſband, and may admit him privately to a 
conſtant intercourſe ; Will it be no forfeiture, when diſcovered, 

becauſe it was in the dark for a conſiderable time? Put another 

caſe: The maſters, the tutors, or agents of any kind, in whoſe 

care the children are placed, may collude with ſuch a father as 

Mr. Smith, and may cheat the good opinion repoſed in them, 

by a feigned compliance with all the delicacies of their truft. 


Let me now put the que ſtion to any one of you, Whether, 
if you had ſtood in Mr. Wilkinſon's place; and if, in the moment 
of ſtipulation for the care of the children, ſuch an interference 
with it as I have delineated in ſuppoſition, had been expre/3ly 
reſerved, you would have conceived any care at all ſurren- 


.dered ? 
Let 
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Let me aſk you too, whether you would have liſtened pa- 
tiently to the inſult upon your underſtanding, ee in Mr. 
Smith's agreement ſo — 


Having thus viewed in theory ſuch injuries to that care of the 
children which the annuity brought, you are now to determine, 
upon evidence, whether the care ſo aſſigned was in fact left in Mr. 
Wilkinſon's hand by Mr. Smith according to his agreement, or 
was in fact reſumed by him. 


I am here, Gentlemen, to execute the moſt unwelcome part 
of my office, and I tremble under the weight of that neceſſity 
which Mr. Smith himſelf has laid upon me. It's to him that his 
children owe the diſcloſure, by me, of his injuries to hem; 
injuries beyond example in the unfecling cruelty of them. | 


Before-I go into the detail, I have two or three preliminary 
ideas, and facts, to intimate. Firſt, I am to aſſure this Gen- 
tleman, that he will hear no reflections of mine upon him: 
that he ſhall draw his own living portrait with his own perſonal 
hand: that if reflection upon him /hould come, he will throw 
it upon himſelf by acts and words of his own. 


But Lord Camelford has it much at heart, that I ſhould apo- 
logize to every generous mind in this audience, for expoling #5 even 
, ſuch a father to the public view. 


By two ways he could have buried this weapon of defence. 
One of them was © zo pay the annuity-arrear.” 
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If he had ſo ated, he would have been a party in the wrong 
done to Mr. Wilkinſon's memory, co-operating at the ſame 
time with his adverſary, againſt his own clear ſenſe of Juſtice and 
of honour to his departed friend. | : 


Another.expedient muſt however occur to you as obvious to 
either of the parties, if the fair thing was meant between them- 


ſelves, and the manner of it was preferred which had the leaſt 


indelicacy to others; I mean the expedient of terminating ſuch 
a diſpute in a leſs public form. 


Upon Lord Camelford's conduct in that ſingle view of it, I 
would agree to reſt the vindication of his conduct in every part of 
it. Let his adverſary join iſſue with him there, and lay aſide 
every other branch of the cauſe, if he dares. I can venture to 
aſſert, that ſo ingenuous an offer was never made as by Lord Ca- 
melford, and that ſo clear an engagement, or ſo bound with all 
the ties of honour, was never broke as by Mr. Smith. ö 


Addreſſing by force (and that force the act of Mr. Smith) a 
public audience, I wiſh to have it completely underſtood, that 
he would not have been told here by his own acts that he had 
broke one agreement with Mr. Wilkinfon, if he had not alſo 
compelled us to declare in the ſame place that he has broke 


. another with Lord Camelford. 


The Ser compromiſed nothing, ſurrendered 8 but 
gave the adverſary a wider field, and a more liberal ground, con- 
tracted by no rules, or at Bi option the legal and ſtrict view of 
the ſubject, ſtipulating only for men of honour as the Judges 
upon either ground. 


His offer to refer the cauſe, and ſo to refer 1 was accepted : 
At leaſt the name J. Smith, and ſigned by him, accepted it. 


io, 20 Lol 
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Lord Camelford named referees of three claſſes ;—friends,— 
gentlemen who were ſtrangers to both parties, —and lawyers in 
the ſame deſcription. I am proud of the names.—Mr. Mon- 
tague, Mr. Yorke, and Mr. Scott : To name them is to do them 
honour ; and as to the perſon laſt mentioned, who would refuſe 
him but Mr. Smith ? To call him as bright an ornament as our 
profeſſion ever had, is to deſcribe a fiftieth part of his merit, who 
is an ornament of the human character. The referees were 
at laſt appointed; Mr. Montague, as friend of Lord Camelford; 
and Mr. Hanway, as friend of Mr. Smith. Notice of trial 
was countermanded ;—and I muſt remark here, upon a cha- 
racteriſtic incident of an earlier day, when I applied for the 
delay of the cauſe till a witneſs could attend, and prove the exe« 
cution of Mr. Smith's paper : It was mentioned by the counſel 
who followed me, that Mr. Smith had not a/tways been ſo im- 
patient, having himſelf countermanded notice of trial in a for- 
mer term. Up ftarted the Solicitor of Mr. Smith, and inſtructed 
his counſel to ſay that it was a countermand at Lord Came iford's 
requeſt ; though in truth it was the neceſſary conſequence of the 
agreement between them, ratified gt Mr. Smith's conſent, that his 
action ſhould not proceed. 


When it was ripe (as far as principles of honour could ripen 
it) for arbitration, a difficulty aroſe ; the Executor doubted whe- 
ther he could ſign the arbitration-bonds till the Court of Chan- 
cery ſhould have indemnified him, or ſhould have certified that 
it would be for the benefit of the infants, who had an intereſt be- 
hind that of Lord and Lady Camelford. 


Ample notice of this difficulty was given to Mr. Smith, and 
he was apprized of the delay incidental to it; yet he conſented. 
An application to the Chancellor was made, and a cogſent on the 


part of Mr. Smith was authoriſed by him in the form of direc- 
Cs | tions 
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tions to the counſel who ſhould appear for him. The Order iſſued; 
objections were made by Mr. Smith; every one of them was 
adopted ; his attendance was deſired, and the Order framed as he 
choſe it: but on a ſudden he turned round upon Lord Camel- 
ford, and again threatened him with trial of the action. I 
proteſted in Court; and how do you think I was anſwered ? 
% It is not in the bond.” Look at the Order. It © appears, 
« not that I CONSENTED, but that I DID NOT oPPossE.” 


But what has been the fact (as it muſt be diſcloſed) of Mr. 
Smith's conduct by his children ſince he executed the agreement? 


He took away Sydney, one of them, without the conſent of 
| thoſe who had the care of him. | 


He took away John, another child, without their conſent. 
He attempted, before he took them away, to ſeduce them 


into an elopement as an act of their own, by Letters t to them 
which had a natural tendency to that effect. 


Theſe Letters I ſhould think ſufficient, of themſelves, to forteit 
his annuity, from the time of writing them ; or, if paid beyond 


"= | that period, from the time of payment: but they are alſo mate- 
4 rial to explain upon what principles he reſumed the care which 
4 | | he had ſold, © for their good,” and for his own profit. 


1 | I ſhall begin zyith Sydney; and will take an occaſion to ex- 
1 * | plain why it is that I touch at all upon the ſeduction of the other 
x _ 
— f "Mo ea I inſiſt, that when Sydncy was taken away, the 
x annuity was gone; and ſo Mr. Wilkinſon has uniformly af- 
1 hrmed, From that period all payment has been withheld. 
1 I have 
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I have ſaid, that Mr. Smith's general plan was this : To own 
the agreement in my ſenſe of it, but undermine the effect 
of it, except as to his own profit, which he never * to 


diſclaim. 


I have ſaid that he undermined it, by attempting to make his 
children co-operate with him at leaſt, if not ſtrike the firſt 
blow ;—and I can prove it under his hand, oy reading his Letters 
to them. 


It's agreed, that Mrs, Smith had the care of her children with 
Mr. Wilkinſon's conſent, and as repreſenting Bim; nay, Mr. 
Smith has proved it himſelf ; he had complete notice of it, and 
he never denied the fact, or oppoſed the arrangement. I lay no 
ſtreſs upon her parental character, and will treat her only as an 
agent of Mr. Wilkinſon. | 


«© But the Letters were ſecret, and Lord Camelford i is unge- 
& nerous in taking advantage of them.” 


Let them be read, and let the writer of them impute their 
fecrecy as ground of blame to us who publiſh them; let him re- 
prove our treachery in reading them, if he can n n. his own 


in writing them. 


Secret they were in bis intention; he declares it himſelf; let 
him ſtate that, as the defence of them when the Letters have 
been read. Vie ſhall be counſel for the defendant here, and I 
will improve under him, becauſe he enables me to carry the point 
againſt himſelf, by words and ſentiments of his own, more Ariling 
infinitely than mine. | 


His agreement was in 1 1772, when the children were ten, 


ſeven, and three years old. In 1774. t200 years after he- gave 


them up, he writes to the ſecond of ther, nine years old, at 
ſchool, 


22 
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ſchool, while he receives the annuity (a quarter in advance), and 


while the children are in the mother's care, under Mr. Wilkin- 
ſon (a cuſtody which he did not oppoſe). 
He tells him, That he is vexed at his childiſhneſs, and his 


© not entering into his, and his father's ſituation.” 


* That ſhe (his mother) treats him like a child, a little 
e child.” 


That he is not afraid of her, from any part of his e 


« which has been wrong to her.“ 


„That he never attempted ber life in thought, word, or deed.” 
He aſks him, * Why he treats her as if ſhe was his father in- 


4 ſtead of an overbearing arbitrary mother -: 


—* Why he did not ſay that he could not 80 from Bath 
« without his father s leave.” 

« They could not tie him neck and beets.” 

If any force was attempted, he could run away.” 

« Has not he an affectionate father to run to?” 


He ſo miſtook his wife's nature, as to cogſent to the letting 
“her have ſo much power over the dear boys 3 but he thought 


l tenderneſs would bring her to her ſenſes.” 


He aſks him, * Why he did not refuſe to write e contrary. to 


* orders? 


He tells him, That he muſt never, Che r 
« or God's, obey bis mother, at the expence dc obedience to 


« him.” 


He ſays, © That his late very terrible misfortune would never 
* have happened, if his wife had not de/eried kim, and taken 


K r his children from him.“ 
He 
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He ends: © Oh my dear Sydney; what has this woman 
to anſwer for!“ 
Here ends the fir of his Letters; and han let me aſk, 


Did he /cave the care of bis children to Mr. Wilkinſon when he 
thus wrote? when he told the boy, that for God's bleſſing and 


his own, the obedience muſt be to him, in prejudice to the orders 
of his other parent, though in her the care of them was placed 
by Mr. Wilkinſon, with His conſent? when he blackened that 
mother to her own children, as imperious to them, baſe and 
cruel to him; when he deſcribed her as ready to be perjured; 
as mad; and as having deceived him with falſe hopes of ten- 
derneſs to her own children; when he prompted him to diſobedi- 
ence of more kinds than one; when he recommended elope- 
ment, engaging fo receive the child if he ſhould run away? 


This in 1774.— In the next year we ſhall find him purſuing 


his blow, and, like another Timotheus, trying by turns the 
various topics moft likely to act . the judgment or the 
paſſions of his youthful reader. 


He finds © the mother is as good-humoured as ever.” 

Fe tells him, © that he never muſt call the place which his 
mother lives in, Bit home, though it were a palace—that his 
(the boy's) home, and her home is wherever he (the father) 


« lives ; that fchool is more his home, becauſe he approves of it; 


that his children are not at the other place (their mother's 
_ © houſe) with his approbation ; that he only conſented to it, to try 
« if he (the child) will get any money hereafter by his humour- 
ing the old Saber ;'—ſends “ his LO VRH (in ridicule) to 
his untoward mamma.“ 

Here this i ingenuous father diſtinguiſhes conſent from approba- 


tion; ; inſinuating, that for the pecuniary 3 of his children, he 
had 
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had cheated the party with whom he had agreed, by ting an 


approbation which he could not feel, 


«I wrote you word (fays he) that Lord Dartmouth and Lord 
„Mansfield ſay, Mr. Wilkinſon has made all agreements void.” 


If it was true, he ſhould have a&ed upon it, and ſhould not 
have made ſecret poiſon of it, while, upon the open conceſſion 


of an agreement in force, he received the wages of it. 


“ Your mother's unreaſonable, abominable treatment of me has 
&« at laſt wore me out, and brought things to a concluſion ; my 
“ ſufferings are now near over; I ſhall very ſoon have my dear 
© boys, never, till God pleaſe, to part with them any more; as 
long as I live I will not /e// my dear boys, and I am ſure they 
“ will not ſell me; pray to God to convi#, convince, and 48 


give your mother's behaviour to us all.” 


This morning my goods were all ſeized for houſe · ent, L 


© have paid for my lodgings in advance: /o this is another thing 


* your mother has expoſed me to.” 


The very mother whom he had impoveriſhed, and whoſe 
life he had threatened, is here to be made one cauſe of the diſtreſs 
in which he is involved during her ſeparation from him with 
his own conſent. 


“Lord Dartmouth has told me, that Mr. Wilkinſon Pas 


&« broke all agreements, and I may do what I pleaſe.” 


480 I ſhall touch the old Gentleman up with a little law, and 
* now make my ſtory known to the whole world, by which 
e means the Wilkinſon click will come at it truly.“ 


« Don't let this Letter out of your hands.” Why not, if the 
contents were honourable, and the agreement was at an end? 


IN DEFENCE OF LORD CAMELFORD, Dec. 6, 1784. 


I beg you to obſerve, that your being obliged to write 
to me, may be a very good excuſe for omitting to write oc- 
_ & caſionally to your mother; but never omit to write to me, 
* becauſe you are to write, or have been writing to her. She 
&* has forfeited all that kind of attention from me; her beha- 
“ viour has been too bad to me, and has famped a flain upon 
« her children: that if ſhe gets her father's money by her plan, 
e it will never make them amends, becauſe it never can wipe 


cc it off.” : 

Here the generous 1 of the children is called in, to co- 
operate with affection to him, in reſiſting and reſenting the 

mother's avarice, which has degraded them. 


— Lords Dartmouth and Mansfield ſay, Mr. Wilkinſon 
© has made all agreements void.” —Why urge theſe authorities 
to them? and why in ſecret ?—That he may ſhake- the duty 
of his children to that care which he had planted over them ; 
and, at the ſame time, receive the annuity as if he made no at- 
tempt injurious to the condition of it. | 


" my turn now to ſhow that I am in my fenſes.” 


« Your mother has made your father flop my income; 
an aſfertion without proof. 

“ Don't tell your mother that I correſpond with Mr., 
« for his wife had very near overſet his affairs; but he got no- 
« tice of it, and run away from her, as I wonld baue done, if 
« it had not been for Lady S——," 


Here he inſinuates, that his wife s miſconduct aa have 
been a juſt ground for his elopement from hes as having almoſt 
overſet his affairs. 


o > 
* 


% This mad buſineſs has gone on long enough; Wit is | 


D | = In 
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In the next year, 1776, he is active in the purſuit of this 
clandeſtine attempt upon the duty of his children. | 


& I told you, never to leave Bath without letting me 
„know time enough before where to ſtcp your going to, or 
„ chuſe to have you with myſelf :—all this is coming to an 
« end very faſt, for it has been going on all wrong for four 
« years, and is now become quite abominable. I am not angry 


* with you, but I do beg you will feel yourſelf a litile more re- 


% ſpon/ible to me, or we ſhall not remain friends. 


J can only tell you what your duty is; I am not near 
enough to ſee you execute it.“ 


In the year 1777, the very year in which he kidnapped 
Sydney -out of his mother's houſe, and carried him to ſea, 
we find him writing in the ſame characters of ſeduction; he 
commends a Letter which the eldeſt brother had written, and 
ſays, that he ſuppoſes the mother will ſink it, as ſhe ſunk 
« his Letters when ſhe deſerted him.” This Letter of 
Charles gave particular umbrage to the mother as s well as to Mr. 
Wilkinſon. | 


In April, the very month preceding the elopement, he writes 
again, without a hint of this naval deſtination. 


He ſays, © the mother and the aunt have ſo treated Charles, 
« that his edge is much taken off: — that ſhe (the mother) now 
« begins to reap the uit of ber labour. Time will yy her 
« plan to perfection, and ſhe will be in a TERRIBLE WAY.” 


—— 7 give you my 0wn leave, to be informed, to under- 
„ ſtand, and to act af your conſcience direfs you.” 


«T have no notion of ſuch arbitrary di poſitions.” 
Having — him theſe ideas of his own independence, he pro- 
| ceeds 
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ceeds to intereſt him againſt the mother by his alien for his 
brother Charles. 


* grandfather; this is all for the 00D of the children.” 


Then he alarms him for himſelf ; —* It will be your turn 
« the next.“ 


Then he pleads religion as an argument for his hatred of his 
mother (not having a correct memory of the w UE of the fifth 
commandment). Her * will all fail, becauſe "uy are 


* contrary to God's decree.” 


Then he returns to the two brothers:—* Your brother 
« ſees he is to bein the wrong; he ſays Her conduct n 
« him much.” 


Here I part with his Letters to Sydney, and carry you to 
their natural effect, the elopement of that youth from his mother, 
in which his father co-operates with him :—But if no ſuch elope- 
ment had ever taken place, the Letters themſelves are ſecret for- 
feitures of the annuity, becauſe they are PO to the care which 

that annuity purchaſed. | | 


While he writes theſe Letters, he receives the annuity ; 
ſometimes delayed when it was conceived that he had acted ill 
by the children, but never beyond the l, day; for you 
muſt recollect that he had a Se N paid him in advance. 


Couple theſe Letters to the act of taking Sydney away they 
are * a a . ſyſtem, and muſt be ſeen together ; 
— 5 though 


-* I fear your mother has hurt your brother with your 
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chat he ſent counſel's opinion to his adverſary. 


ADDRESS OF MR. HARDINGE TO THE JURY, - 


though either. the Letters alone would forfeit, or the elope- 
ment alone as the act of Mr. Smith in obtaining and ſuborn- 
ing it. 

From the date of that elopement the care of this child was 
taken by Mr. Smith, in all reſpects, upon himſelf. From that f 
ſame period the annuity has been withheld, and the reaſon 
openly. afh gned—““ that it was forfeited. ” 


He took him away from the mother, without her conſent, and 
without the conſent of Mr. Wilkinſon. If Mr. Wilkinſon's con- 
ſent was in fact given, let them prove it; the burden of that 
proof is upon them. But interrogate the att i⸗ uſet z and the man- 
ner of it. 


Would he have Lidnapped the child, if he could have pro- 
duced or proved Wilkinſon's conſent that he ſhould be when 


away ? 
Read, in the next place, the laſt Letter which you e heard? 
Ils there a hint in it of any deſign to make a ſailor of him, and 


carry him away for that purpoſe, with his grandfather's con- 
ſent? yet this was only a month before the actual elopement. 


But it may be ſaid, © You waved the forfeiture, by continuing 
John under your care.“ I anſwer, that humanity continued 


him under this care, till his father (in leſs than two years) took 


him away too; an act, in which he was-unoppoſed. 


That Mr. Wilkinſon refuſed the annuity in terms the moſt 
explicit, ſoon after it was firſt withheld, will be in proof; and 


But 
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But as to John, if Sydney had the conſent of Mr. Wilkinſon 
to his elopement from his own mother; if his naval deſtina- 
tion, becauſe proper in itſelf, is to vindicate the conduct of Mr. 
- Smith in forming and aQing upon it without Mr. Wilkinſon's 
| conſent or approbation ; or if the forfeiture had been waved by 
the continuance of John, how is the act of taking him away to be 
juſtified? 

Here, too, you will find the ſame art purſued. He is nine 
years old ; and that which the father had made Sydney begin 
with him, is concluded by himſelf. I ſhould repeat, not the 
ſame words, but the ſame principle and ſpirit of conduct, in 
words perhaps 100 gro/s to be read, if I ſhould make any extracts 
of the Letters to John, a part of my addreſs to you, though I 
ſhall read them in evidence. — They are full of the moſt enve- 
nomed abuſe upon Mr. Wilkinſon by name. | 


You will not wonder at the effe of ſuch attempts v upon both 


of his children. 

By the way, this conduct of Mr. Smith explains my juſti- 
fies the act of his own friends, when they agreed, at Lord 
Mansfield's houſe, to a complete ſurrender of his children into 


other hands. 


Here I cannot help touching upon another part of Mr. Smith's 
addreſs, who, for ſome years after the annuity was firſt withheld, 
and the reaſon aſſigned, * Hool the dart, but delayed to firike ; * 
threatened an action, but never brought one. He altered his 
mind, and grew firm in proportion as Mr. Wilkinſon grew weak, 


till it was neceſſary to have a Commiſſion of Lunacy againſt | 


him ; ; and at this well-cho/en period the — was brought. He 
refuſed 
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ADDRESS OF MR. HARDINGE TO THE JURY, 


refuſed then to admit the execution of the paper ſigned by 
himſelf; reſiſted the appointment of Lord Camelford as the 
Committee, and even the delay of trial, till the agreement 


ſigned by himſelf could be extracted with authority from thgñůe 
papers of the lunatic, 


You (Gentlemen) are to ſay, if, under circumſtances like theſe | 


in the conduct of Mr. Smith, his annuity can be recovered. 


I ſhould conſider it as forfeited when John was taken away, 
if this had been the ſole act of the kind; but it was completely 


_ forfeited by Sydney's elopement. 


Exclude either elopement, and the Letters are grounds of 
the forfeiture. | 


Unite the Letters and the effect of them together; - they form 
a general ſyſtem deſtructive to that care which the agreement 
bound him to encourage, or abandon the wages of it. 


Lord Camelford wiſhes for no better judges than I have ad- 


dreſſed; and he is happy to lay before hem, all the motives of 


his conduct in open day. If his judgment has been erroneous, 
and you can acquit the integrity of his heart, he will be ſatisfied, 
If any honeſt man living can doubt the real meaning of the 
parties to have been, that Mr. Smith ſhould not in any degree 
aſſume the care of the children, or counteract the effect of it in 
the hand of others, Lord Camelford muſt for ever deſpair of any 


ideas which may ſtrike him in future as obvious to the common 
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IN DEFENCE OF LORD CAMELFORD, Dec. 6, 1784. ," ans 


ſenſe of mankind. If the care is not, in point of frm, an eſſen- A 


tial part of that which the annuity purchaſed, or if this part of 


the agreement, ſo underſtood,” has been performed by Mr. 
Smith, in the opinion of ſo enlightened a Court, he will endea- | 
vour to form a new train of opinions and feelings applicable to 
legal Juftiee, and legal principles of good faith in a contract. 


2 


As to all the calumnies from a certain quarter, which he = 


read and heard, or may continue to read and hear, he will for 


ever ſay to them: 


cc Rail on, when my revenge ſhall be, 
ce To ſpeak the very truth of thee,” 
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